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QUESTIONS PRESENTED 

 

I. To challenge agency action under the Administrate Procedure Act, the 

federal action at issue must be a final agency action. An agency action is 

final when it is no longer subject to revision and provides or limits legal 

rights. The Department of Defense executed a lease contract under which 

it enjoys the legal benefit of delay rental payments and a veto power over 

the lessee’s operations. Is this lease a final agency action? 

II. Ripeness jurisprudence requires that a case be fit for judicial decision and 

that parties will suffer hardship if review is withheld. When reviewing 

agency action, a final agency action under the Administrative Procedure 

Act satisfies the first prong of the ripeness test. The lease of mineral 

rights was a final agency action. Additionally, Friends of Newtonian will 

suffer hardship if the violations of statutory requirements are not 

addressed. Is the suit ripe for adjudication? 

III. The National Environmental Policy Act requires federal agencies to 

complete environmental impact statements before engaging in major 

federal actions. A major federal action is one subject to federal control or 

responsibility and has significant environmental effects. Studies of 

fracking show that it poses serious risks to the human environment. The 

Department of Defense leased mineral rights to a private entity, which 

now intends to begin fracking. Was the execution of the lease or the 

sanctioning of fracking a major federal action? 
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IV. A preliminary injunction is required when Petitioner is likely to prevail in 

court, when Petitioner will suffer irreparable harm absent injunction, 

when injunction is equitable, and when injunction is in the public interest. 

The New Tejas River will be irreparably damaged by fracking chemicals 

absent injunction. It is equitable to favor environmental interests over 

little economic gain. An agency’s statutory compliance and informed 

decision-making are within the public interest. For these reasons, FON 

would likely prevail on the merits in court. Is a preliminary injunction 

proper?  
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STATEMENT OF JURISDICTION 

 

This action was brought by Petitioner under two federal statutes: the 

National Environmental Policy Act, and the Administrative Procedure Act. 42 

U.S.C. § 4321 et seq. (2006) (NEPA); 5 U.S.C. §§ 701–706 (2012) (APA). In 2011, 

Friends of Newtonian (“FON”) filed for declaratory injunctive relief to prevent 

Mainstay Resources, Inc. (“MRI”) from fracking. The United States District Court 

for the Western District of New Tejas denied preliminary injunction and FON filed 

an interlocutory appeal to the United States Court of Appeals for the Fourteenth 

Circuit. The Fourteenth Circuit affirmed the lower court. Upon further appeal, this 

Court granted a writ of certiorari to review this decision during the Court’s 2013 

term. As the questions require application of federal statutory law to federal agency 

action, jurisdiction is proper as 28 U.S.C. § 1331 confers jurisdiction on federal 

courts to review agency action. 28 U.S.C. § 1331 (2006). 

The Fourteenth Circuit decided the interlocutory appeal on October 15, 2013. 

There were no post-judgment motions, and Petitioner timely filed this appeal. This 

Court may exercise general appellate jurisdiction over the Fourteenth Circuit 

pursuant to 28 U.S.C. § 1254 (2006). In addition, jurisdiction is proper in this Court 

under 28 U.S.C. § 1253 (2006), which allows any party to file interlocutory appeal to 

the Supreme Court of the United States from an order granting or denying a 

preliminary injunction in a civil action. Jurisdiction is not at issue in this case. See 

generally Record (“R”) at 12–18. 
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OPINION BELOW 

  

The opinion of the United States Court of Appeals for the Fourteenth Circuit, 

Case No. 12-1314, begins on page three of the record and is currently unreported. 

The Supreme Court of the United States granted review for the 2013 term. 

 

STATUTORY PROVISIONS 

 

Multiple statutory provisions govern this case. First, the Petitioner brings 

this action under the APA as NEPA precludes plaintiffs from asserting a private 

cause of action. 5 U.S.C. §§ 701–706 (2012) (APA); 42 U.S.C. § 4321 et seq (2006) 

(NEPA). Common-law jurisprudence governs the first issue on certiorari pertaining 

to the ripeness of this case for adjudication; however, ripeness should be considered 

in the context of the “final agency action” of the Department of Defense (the 

“Department”) under the APA. 5 U.S.C. §§ 701–706. Second, NEPA governs the 

second issue on certiorari pertaining to the Department’s “major federal action.” 42 

U.S.C. § 4321 et seq. Finally, application of NEPA, and the regulations of the 

Council on Environmental Quality (“CEQ”) and those of the United States Army 

determine that the lease of mineral rights constitutes a major federal action. 42 

U.S.C. § 4321 et seq.; 32 C.F.R. § 651.1 et seq. (2013); 40 C.F.R. § 1508.18 (2011). 

The full text of these and other applicable statutory provisions may be found in the 

statutory appendix. 
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STATEMENT OF THE CASE 

 
The Department of Defense and Fort Watt 

 

In 2001, the Department reorganized military installations throughout the 

United States. R at 3-4. The Department considered Fort Watt, a military base 

located in New Tejas, for closure. A Defense Base Closure and Realignment 

Commission (“Commission”) considered Fort Watt’s potential value as a military 

base, considering factors such as: (1) future mission capabilities and the impact on 

readiness for fighting; (2) the availability of suitable alternative facilities for 

military operations; (3) mobilization, surge and future force requirements at 

existing and potential alternate military installations; and (4) costs of operations. R. 

at 4. Economic and environmental effects of closing Fort Watt were secondary 

concerns in considering a potential sale. See id. The Commission determined that 

Fort Watt should be closed and the land sold before considering the environmental 

impact of such a sale. R. at 5. 

The Sale of Fort Watt 

In an attempt to comply with NEPA, the Department completed an 

Environmental Impact Statement (“EIS”) considering the environmental impacts of 

the sale of surface rights to the land encompassing Fort Watt. Id. The Commission 

completed each of NEPA requirements quickly, and with little consideration. See id. 

The Commission received little input from the public regarding the planned sale of 

surface rights at Fort Watt. Id. Of the comments provided, many expressed 

disapproval for the plan. Id. Despite this public concern, the Commission prepared 
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its draft EIS. R. at 6. The draft EIS examined potential uses for the land, and 

discussed the possibility, among several others, that the land could be used for 

conventional oil and gas operations. See id. The EIS also mentioned hydraulic 

fracturing (“fracking”) as a possible future use for the land, but did little more than 

define fracking and conclude with little evidentiary support that it was not 

currently feasible. See id. After receiving comments on the draft EIS, the 

Commission issued a “Record of Decision,” and submitted the recommendation to 

the President and Congress for approval. R at 7.   

 Mainstay Resources, Inc., one of the largest independent oil and natural gas 

exploration companies in the nation, expressed interest in expanding its presence in 

New Tejas, where Fort Watt sits. See id. Several factors made the region a 

profitable location for expansion, including but not limited to: (1) “astronomical” 

anticipated profits the oil and gas industry expected to enjoy from exploitation of 

the local Albertus Magnus Shale (“Magnus Shale”); (2) the low cost of doing 

business in the state; (3) the business-friendly tax structure of the state; and (4) the 

state’s lenient environmental regulations. Id.  

 In 2002, Congress accepted the Commission’s recommendations and the 

Department sold Fort Watt in pieces in 2003. R. at 8. Upon its approval for sale, 

MRI immediately purchased the surface rights to the Northwest quadrant of the 

base. Id. The New Tejas River flows through a portion of the land purchased by 

MRI. See id.  
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The Department-Controlled Lease 

 

After the sale of the land, the Department negotiated a lease with MRI 

involving the mineral interests for the 750 acres of land MRI had purchased. Id. 

The Department did not prepare an EIS considering potential environmental 

ramifications of such a lease. Id. Despite this failure, the parties executed the lease 

on June 1, 2003. Id. The lease gives MRI mineral rights for a functionally indefinite 

period of time. See id.  

Additionally, the Department receives several benefits under the lease. See 

id. First, it retains a participating interest in the mineral rights and benefits from a 

monthly royalty equal to one-fourth of the gross proceeds of the sale of all oil and 

natural gas produced from the 750 acres. R. at 8–9. In addition, the lease entitles 

the Department to receive delay rental payments from MRI at the rate of twenty-

five dollars per acre annually, continuing until a well on the property yields actual 

royalties. R. at 9. The Department also maintains significant control over the 

mining of the land for oil and natural gas resources, as the lease allows the 

Department to conduct site visits, stating that “Lessor may inspect all operations 

and facilities at the Leased Premises with the Lessee to determine compliance with 

the provisions of the Lease in connection with Lessee’s operations at, and 

production from, the Leased Premises.” Id. at n. 7. Additionally, the Department 

controls the sale of oil and gas products under the lease, which states that “Lessor 

retains the right to veto the sale of any oil or gas produced from the Leased 

Premises to any unaffiliated third party. Id.  
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The Unconsidered Environmental Impact 

 

After finalization of the lease, MRI began construction on two drilling sites, 

Watt 1 and Watt 2. R. at 10. MRI initiated this construction before obtaining the 

regulatory approvals required for drilling. See id. After executing the lease, MRI 

decided to forego immediate development of traditional drilling technology, and 

instead spent six years restructuring its business and investing heavily in fracking 

technology. See id. Such technology included massive hydraulic pumps, drilling 

equipment used to create horizontal wells for fracking, and advanced earth imaging 

equipment. R. at 10. At this time, MRI was also in the process of reworking its 

existing wells to accommodate fracking, and was re-training employees. Id. By 

2010, MRI had successfully reconfigured Watt 1 and Watt 2 to accommodate 

fracking. Id. Without completing an EIS, the Department gave MRI permission to 

sink a vertical well at Watt 1 as far as 8,200 feet vertically and branched out 

approximately 3,750 feet horizontally. Id. Additionally, MRI extended the well at 

Watt 2 even more significantly, drilling 12,175 feet vertically and 5,400 feet 

horizontally. Id. FON initiated this lawsuit before MRI could begin actively 

fracking. Id.  

The Request for Preliminary Injunction 

 

In November 2010, the citizens of Newtonian elected Pedro Tierramante, Jr. 

(“Tierramante”) as governor. R. at 11. Tierramante was an incredibly popular 

candidate. See id. His campaign emphasized environmental protection. Id. FON 

supported such a platform, as it had struggled for years to raise awareness of 
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pressing environmental issues in Newtonian. Id. FON was extremely concerned 

about MRI’s plan to frack at Watt 1 and Watt 2 as the chemicals used in the 

fracking operations could cause irreparable damage if they were allowed to pollute 

the New Tejas River. See id. As a result, FON filed suit for injunctive relief under 

NEPA and the APA in the United States District Court for the Western District of 

New Tejas. Id. 

The request for injunctive relief emphasized the vital role of the New Tejas 

River in recharging several fresh water aquifers in Newtonian and the dangerous 

potential of the fracking to damage the river. See id. FON argues that the 

Department engaged in a “major federal action significantly affecting the quality of 

the human environment” when it executed the mineral lease with MRI and 

sanctioned the fracking. R. at 12. The district court refused to grant a preliminary 

injunction. Id. The Fourteenth Circuit affirmed this decision on interlocutory 

appeal. R. at 12, 18. FON now asks this Court to (1) affirm the Fourteenth Circuit’s 

conclusion that there was a final agency action and that this case is ripe for 

adjudication; and (2) reverse the Fourteenth Circuit’s denial of FON’s preliminary 

injunction because the Department and MRI failed to comply with the requirements 

of NEPA.  
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ARGUMENT 

 

The Fourteenth Circuit must be affirmed in part and reversed in part and a 

preliminary injunction must be granted. It correctly held the lease of mineral rights 

to MRI to be final agency action ripe for adjudication, because the lease completed 

the decision-making process and directly impacted FON. A two-step approach 

governs the ripeness analysis. See Abbott Labs. v. Gardner, 387 U.S. 136, 148–49 

(1967). This analysis requires this Court to consider: (1) the fitness of the issues for 

judicial decision; and (2) the hardship to the parties of withholding court 

consideration. Id. at 149. The first requirement is satisfied by the qualification of 

the action at issue as a final agency action. See Lujan v. Nat’l Wildlife Fed’n, 497 

U.S. 871, 882 (1990). Additionally, Petitioner will suffer hardship without court 

consideration. The Fourteenth Circuit should therefore be affirmed in its finding 

that this case is ripe for adjudication. In affirming on this issue, this Court should 

review the lower court de novo, because such a finding is a jurisdictional issue. See 

Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 236, 247 (3d Cir. 2011).  

Additionally, this Court should review the Department’s noncompliance with 

NEPA. While the act does not provide for a private cause of action to review 

agencies, such review is proper under the APA. See 5 U.S.C. §§ 702–706 (2012); 

Lujan, 497 U.S. at 882. Further, Petitioner properly challenges actions of the 

Department because its lease of mineral rights to MRI was major federal action for 

which it did not produce an EIS. See Minard Run Oil Co. v. U.S. Forest Serv., 670 

F.3d at 244. These two issues before the Court interrelate. The lower court correctly 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=I2e48e018495411db80c2e56cac103088&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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stated that “the ‘final agency action’ required by the APA must also be a major 

federal action under NEPA.” R. at 13 (internal citation omitted). After reviewing 

both issues, this Court must reverse the Fourteenth Circuit and grant a preliminary 

injunction. 

Preliminary injunction is necessary because Petitioner meets the four 

requirements for such relief, which are: (1) that he is likely to succeed on the merits; 

(2) that he is likely to suffer irreparable harm without preliminary injunction; (3) 

that the balance of equities tips in his favor; and (4) that the desired injunction is in 

the public interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). 

Despite the conjunctive language, it is proper for this Court to consider public 

interest and irreparable harm together in determining whether an injunction must 

be granted. See id. at 23 (“any such injury is outweighed by the public interest…”); 

Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 (1987) (“a court must balance 

the competing claims of injury and must consider the effect on each party of the 

granting or withholding of the requested relief[]”).  

This Court may review the Fourteenth Circuit’s failure to grant preliminary 

injunction because courts of appeal have jurisdiction over interlocutory appeals 

refusing injunctions. See 28 U.S.C.A. § 1292 (West 2006). On such appeals, 

appellate courts must limit review to “determining whether the lower court abused 

its discretion or based its decision on an erroneous legal standard or clearly 

erroneous findings of fact.” Sierra Club v. Marsh, 816 F.2d 1376, 1381–82 (9th Cir. 

1987). However, this Court remains free to reverse the Fourteenth Circuit to grant 
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preliminary injunction, because appellate courts are not powerless to reverse a 

decision merely because the correct legal standard was applied. “Congress would 

scarcely have made orders…refusing temporary injunctions an exception to the 

general requirement of finality…if it intended appellate courts to be mere rubber-

stamps save for the rare cases when a district judge has misunderstood the law or 

transcended the bounds of reason.” Omega Importing Corp. v. Petri—Kine Camera 

Co., 451 F.2d 1190, 1197 (2d Cir. 1971).  

 The district court abused its discretion by failing to make the following four 

findings: (1) that FON will likely prevail at trial; (2) that FON will suffer 

irreparable injury absent an injunction; (3) that the balance of equities favors FON; 

and (4) that a preliminary injunction is in the public interest. The Fourteenth 

Circuit therefore erred in affirming. Both decisions require reversal, and such 

review is proper as the actions are ripe for adjudication. 

I. THE FOURTHEENTH CIRCUIT CORRECTLY HELD THE CONTRACT 

BETWEEN THE DEPARTMENT OF DEFENSE AND MRI TO BE A 

FINAL AGENCY ACTION RIPE FOR ADJUDICATION. 

 

The issues before this Court are ripe for adjudication. The ripeness doctrine 

of Article III of the United States Constitution creates “prudential reasons for 

refusing to exercise jurisdiction.” See U.S. CONST. art. III; Reno v. Catholic Soc’y 

Servs., Inc., 509 U.S. 43, 57 n. 18 (1993). This Court has taken a functional 

approach to ripeness, viewing it as a way to protect the court from becoming too 

entangled in disagreements over administrative policies. See Abbott Labs. v. 

Gardner, 387 U.S. 136 (U.S. 1967). Further, the ripeness jurisprudence allows 
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administrative agencies to give effect to their policies in a “concrete way” before 

they are questioned. Id. at 148–49. In determining that the actions at issue meet 

the first prong of fitness for judicial decision, this Court must find first that this 

review applies to some “final agency action” under the APA. See Dietary 

Supplemental Coal., Inc. v. Sullivan, 978 F.2d 560, 562 (9th Cir. 1992), cert. denied, 

508 U.S. 906 (1993). Final agency action requires concrete disputes over tangible 

interests subject to immediate and practical impacts. See Save Barton Creek Ass’n 

v. Fed. Highway Admin., 950 F.2d 1129, 1133 (5th Cir. 1992). This Court held in 

Bennett v. Spear that an agency action is “final” under the APA if it satisfies two 

conditions: (1) the action marks the consummation of the agency’s decision-making 

process, meaning it is not tentative or interlocutory in nature; and (2) the action 

must be one by which rights or obligations have been determined, or from which 

legal consequences will flow. Bennett v. Spear, 520 U.S. 154, 177–78 (1997) 

(internal citations omitted); see also Franklin v. Massachusetts, 505 U.S. 788, 797 

(1992) (“the core question is whether the agency has completed its decision-making 

process, and whether the result of that process directly affect[s] the parties[]”).   

Rather than applying these rules as a bright-line, formalistic test, this Court 

should interpret the finality of the actions at issue in a pragmatic and flexible 

manner, focusing on the practical and legal consequences of the agency action. See 

Alaska Dep't of Envtl. Cons. v. EPA, 540 U.S. 461 (2004). The lease of the mineral 

rights to MRI meets both of the Bennett requirements and should therefore be 

considered final agency action.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992190037&pubNum=0000350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_562
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992190037&pubNum=0000350&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_562
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993051936&pubNum=0000708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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A. Execution of The Lease Between the Department of Defense and MRI 

Completed the Federal Decision-Making Process. 

 

The Fourteenth Circuit correctly held the federal action to be final, and 

should now be affirmed in that decision. The lease is final agency action pursuant to 

the first prong of the Bennett test because its execution marks completion of the 

Department’s decision-making process. See 5 U.S.C. § 704 (2012); see Bennett v. 

Spear, 520 U.S. 154 (1997). The lease qualifies as the termination of the decision-

making process even though the Department retains certain decision-making 

power. See Envtl. Def. Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 590 n. 8 (D.C. 

Cir.1971). Termination of the decision-making process does not require that the 

lease be the last contemplated administrative action. See id. Instead, the lease must 

simply no longer be subject to revision. Id. Revision of the lease is not contemplated 

because the lease is no longer tentative or interlocutory in nature. Bennett, 520 U.S. 

at 178.  

1. The Lease of Mineral Rights Precludes Revision.  

A contract not subject to subsequent revision is final agency action. See Karst 

Envtl. Educ. and Prot., Inc. v. E.P.A., 475 F.3d 1291 (D.C. Cir. 2007). Execution and 

partial performance of the lease should be considered final agency action because 

such performance precluded the possibility that the lease could be reconsidered in 

subsequent agency proceedings. See Minard Run Oil Co. v. U.S. Forest Serv., 670 

F.3d 236, 248 (3rd Cir. 2011). As a result, execution of the lease marks completion of 

the federal decision-making process, and the Fourteenth Circuit should be affirmed. 

See id.  
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In applying these principles, this court must consider several factors to 

conclude that the lease is no longer subject to revision. For example, in a similar 

case the Third Circuit concluded that a moratorium on drilling completed the 

federal decision-making process and was therefore final in nature. See id. This 

conclusion turned on the lack of evidence that the agency would revisit this decision 

as a result of newly presented opposition to the government’s moratorium on new 

drilling. Id. Conversely, where a contract awaited finalization from the Department 

of Education in the form of approval of a loan guarantee, the contract could not 

satisfy the APA finality requirement. Sierra Club v. U.S. Dept. of Energy, 825 F. 

Supp. 2d 142 (D.C. Cir. 2011). The Court held approval or denial of the loan 

guarantee was the final step needed to complete the decision-making process. Id. In 

these cases, the decisions turned on whether the federal action awaited additional 

approval that would subject prior agency decisions to review or revision.  

Here, the contract between the Department and MRI completed the decision-

making process and is final in nature because it precludes revision. Like to the 

contract in Minard, the lease does not indicate that the Department will revisit the 

contract absent a breach of some kind. See generally R. at 8; R. at 9, n. 7. Moreover, 

in the case at bar the Department has fully executed the lease. See R. at 8. Compare 

this to U.S. Dept. of Energy in which the contract remained unsigned and required 

a loan guarantee before approval could be granted. 

In fact, the Department has not only approved the lease, but both parties 

have begun performance. The Department has allowed construction of mining 
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facilities at Watt 1 and Watt 2, and MRI began paying regular rental payments. R. 

at 10. The Department has received payments in the approximate amount of 

$187,500.00. See R. at 9–10. Additionally, the Department enjoys the contractual 

benefits of the pledged future mineral rights. R. at 9, n. 7. The Department of 

Defense also maintains a veto right over individuals or entities to whom MRI sells 

oil and gas products. Id. In furtherance of its performance of the contract, MRI has 

acquired “all the necessary state and federal permits and regulatory approvals” that 

would permit the hydraulic fracturing. R. at 10. These facts show that the 

Department is not considering revision of the contract, but is looking forward to the 

profits it will receive thereunder. See R. at 10. The payment of benefits by MRI to 

the Department coupled with the Department’s allowance of construction should be 

construed as execution and performance of the contract by both parties. As a result, 

the contract was no longer subject to revision. This Court must therefore affirm the 

Fourteenth Circuit and hold that execution of the lease ended the decision-making 

process and the lease is final agency action subject to review. 

2. The Partially Performed Contract Is Not Tentative or Interlocutory. 

In addition to being a final version not subject to revision, the lease is also 

neither tentative nor interlocutory in nature because the parties executed and 

actualized the plans of the lease by beginning construction of Watt 1 and Watt 2. 

Even if this Court finds that some parts of the lease remained subject to subsequent 

approval or revision of the Department, this Court should still find that the contract 

nevertheless marks the completion of decision-making because it has left the 
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drawing board and been partially performed. See Save Barton Creek Ass’n, 950 

F.2d at 1133.  

Partially completed projects are considered final agency actions, 

notwithstanding their non-completion, because they are no longer tentative in 

nature once the agency begins actualizing its plans. For example, in Save Barton 

Creek, the Fifth Circuit considered the finality of a highway construction project. Id. 

The Court found final agency action ripe for judicial review because the project had 

left the drawing board and had been realized in through partial construction. Id. At 

the time the district court made its decision, two of the three segments under 

construction were less than half complete. Id. The Court acknowledged the 

possibility that these highways might merge with other tentative projects, but the 

Court limited its review to the highway project at issue. Id.  

Similarly, issuance of a permit is a final agency action even where the 

permitting agency retains some decision-making power. For example, when the 

United States Forest service issued a grazing permit to an individual holder, this 

ended the decision-making process and constituted a final agency action. Oregon 

Natural Desert Ass’n v. U.S. Forest Serv., 465 F.3d 977 (9th Cir. 2006). There, the 

Forest Service executed separate agreements with many individual permit holders. 

See id. The permits reserved to the Forest Service the right to control the terms and 

conditions of the agreement, as well as the status of the affected pastures. Id. 

Although the Forest Service retained rights under the permit contract, and 

although issuance of the permits occurred before the grazing season began, the 
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decision to issue the permits was a final agency action. Id. This decision turned on 

the fact that once issued, the permits could not be rescinded, despite the agency’s 

retention of ongoing control over the pastures. Id.  

On the other hand, where potential agency actions remained mere proposals 

and no agency had yet taken steps to actualize such proposals, the proposed federal 

actions were not final within the meaning of the APA. For example, a proposed 

exchange of property was not final agency action until the transaction received the 

necessary approval for execution. Ash Creek Mining Co. v. Lujan, 934 F.2d 240, 243 

(10th Cir.1991). Additionally, a recommendation report requiring further study of a 

proposed river construction project not yet begun was not final agency action. Envtl. 

Def. Fund, Inc. v. Johnson, 629 F.2d 239, 241 (2d Cir. 1980). Finally, a proposed 

construction project that had not yet begun was not final agency action. East Conn. 

Citizens Action Group v. Dole, 638 F.Supp. 1297, 1299–1300 (D. Conn. 1986), aff'd 

per curiam, 804 F.2d 804 (2d Cir.1986), cert. denied, 481 U.S. 1068 (1987). In all of 

these cases, agency action was not final because the agency either lacked final 

approval or had not yet actualized its plans.  

In the case at bar, construction of the facilities at Watt 1 and Watt 2 are 

substantially complete. R. at 10. The lease has been executed, no further approvals 

or decisions are required before MRI can begin fracking. See R. at 8–10. Unlike the 

anticipated project in Ash Creek Mining, neither the lease nor the allowance of the 

fracking is a mere proposal. R. at 10. The Department successfully executed the 

lease prior to commencement of this suit. Id. Further, unlike the project in Johnson, 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986156086&pubNum=350&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987068725&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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which required additional planning before construction could begin, the plans in the 

case at bar are essentially complete. R. at 10 (MRI completed building at Watt 1 

and Watt 2 before FON brought suit). This case, therefore, bears no resemblance to 

Dole and is instead analogous to Save Barton Creek. Absent FON’s intervention, all 

that was left for MRI, absent judicial review of this final agency decision, was to 

begin fracking. See R. at 10.  

The lease has been finalized. See R. at 9 n. 7. MRI and the Department have 

begun performing. R. at 10. MRI completed construction of the wells. Id. This 

agency action could not be more final, this issue could hardly be riper. The lease is 

neither tentative nor interlocutory—it is final. This Court should affirm the 

Fourteenth Circuit in determining the lease constitutes a final agency action. 

B. The Lease Between the Department of Defense and MRI Imposes Legal 

Consequences and Restricts Legal Rights.  
 

The lease satisfies the first prong of the Bennett test because it completed the 

decision– making process. See Bennett, 520 U.S. at 178; See discussion supra § I A. 

Additionally, legal consequences will flow from the lease and it therefore satisfies 

the second prong of the Bennett test. See Bennett, 520 U.S. at 178. As a result, the 

lease satisfies both prongs of the Bennett test and this Court must affirm the 

Fourteenth Circuit and hold the execution of the lease to be a final agency action.  

Courts interpret the second Bennett prong broadly. An agency action is final 

when the action “imposes an obligation, denies a right, or fixes some legal 

relationship as a completion of the administrative process.” See Oregon Natural 

Desert Ass’n v. U.S. Forest Service, 465 F.3d 977, 987 (9th Cir. 2006) (internal 
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citations omitted). Additionally, a documented federal opinion completes the 

administrative process where a federal project subsequently relies on the opinion. 

See Natural Resources Def. Council, Inc. v. EPA, 22 F.3d 1125 (D.C. Cir. 1994).  

Courts emphasize the reliance on such federal documents in finding final 

agency action. For example, where the EPA issued informal guidance on the 

procedures to be followed by agencies in completing state implementation plans 

(“SIP”) in compliance with the Clear Air Act, such guidance was unquestionably 

final. Id. There, the EPA had already relied on the guidance at the time of the 

litigation to conditionally approve a SIP. Emphasizing such reliance, the Court 

found that notwithstanding its informality, the issuance of such guidance was a 

final agency action. Id. Similarly, in another case reviewing the same issue, an 

agent of the EPA wrote letters discussing the risk of public harm in Canada 

resulting from air pollution in the United States. Her Majesty the Queen in Right of 

Ontario v. U.S. E.P.A., 912 F.2d 1525 (D.C. Cir. 1990). The Court viewed the letter a 

final agency action because an EPA agent sent it in his personal capacity and 

explained relevant agency procedures. Id. The Court looked to the syntax and use of 

the letter, emphasizing that the letter’s explanation of relevant procedures affected 

other decisions. Id. 

In addition to considering reliance on a federal action, this Court should 

examine the degree to which the lease restricts legal rights. This Court in Bennett 

unanimously held that a “Biological Opinion” by the Fish and Wildlife Service was 

final agency action because it required another agency to transport endangered 
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species in compliance with the opinion. Bennett, 520 U.S. at 154. The Court 

emphasized that such a requirement for action “alter[ed] the legal regime to which 

the [action agency] is subject” by requiring that the agency to act. Id. at 156.  

In this case, the Department required MRI to obtain appropriate government 

permits for hydraulic fracturing under the contract. R. at 10. Further, MRI has paid 

the Department nearly $200,000.00 to date in delay rental payments under the 

contract. Id. In addition, MRI is limited in its choice of customers by the 

Department’s veto power. R. at 9, n. 7. Most significantly, MRI has relied on the 

existence of the contract and the approval of the Department in its construction of 

fracking facilities at Watt 1 and Watt 2 at substantial expense over a period of six 

years. R. at 10.  These facts show that both the Department and MRI relied on the 

contract. The lease of mineral rights influenced other decisions and caused MRI to 

take additional actions, some as significant as construction and reconstruction of 

facilities at Watt 1 and Watt 2. See id. Both parties acted in reliance on the lease, 

and it defined the legal rights of each. Execution of the lease was therefore a final 

agency action. 

It is a fundamental proposition that an agency can always reconsider 

otherwise final actions. See generally 5 U.S.C. § 704 (2012); see also Gen. Elec. Co. 

v. EPA, 290 F.3d 377, 380 (D.C. Cir. 2002);. A document that is alterable or subject 

to further modification can still be final. See Appalachian Power Co. v. E.P.A., 208 

F.3d 1015, 1022 (D.C. Cir. 2000). A reservation of an agency’s power to react 

appropriately to newly emerging facts does not render that agency’s otherwise final 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS704&originatingDoc=I266065842df311e1a84ff3e97352c397&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002298788&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_380
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002298788&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_380
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action non-final. See Fairbanks N. Star Borough v. U.S. Army Corps of Eng’rs, 543 

F.3d 586, 592 n.4 (9th Cir. 2008) (holding that the Corps' jurisdictional 

determination did not become any less final simply because “physical condition[s]” 

on the site might change); see also Alaska v. E.P.A., 244 F.3d 748, 750 (9th Cir. 

2001) (holding that Clean Air Act compliance orders were final agency action where 

the orders presented the agency’s ‘final position on the factual circumstances upon 

which the Orders are predicated,” even though the agency’s position might change if 

the relevant factual circumstances were to change). As a result of these 

considerations, this Court should reject as determinative any potential for change in 

the circumstances surrounding the lease. Instead, this Court must affirm the 

Fourteenth Circuit and hold that the lease was a final agency action. 

II. THE FINALITY OF THE LEASE OF MINERAL RIGHTS TO MRI 

RENDERS IT RIPE FOR ADJUDICATION. 

 

This Court should affirm the Fourteenth Circuit in holding this suit ripe for 

adjudication. Under the jurisprudence of this Court, an agency action satisfies the 

first prong of the ripeness doctrine if that action is a final agency action. Lujan v. 

Nat’l Wildlife Fed’n, 497 U.S. 871, 882 (1990). The first requirement is met because 

the lease of mineral rights was a final agency action. See discussion supra § I. 

Additionally, FON will suffer harm if judicial review is now withheld. 

A. Friends of Newtonian Suffered a Harm When the Department of Defense 

Failed to Produce an Environmental Impact Statement for the Lease. 

 

FON will suffer substantial hardship if no relief is granted. Failure to review 

the lease will cause FON to suffer “adverse effects of a strictly legal kind.” Ohio 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016964921&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_592
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016964921&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_592
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001245731&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_750
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Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 (1998). For an agency action to 

suffer adverse effects of the kind contemplated in Ohio Forestry Ass’n, it must 

command a return action, modify a legal right, or create a legal obligation. See id. 

For example, this Court indicated in Ohio Forestry Ass’n that the granting of a right to cut 

trees would be a sufficient modification of legal rights to allow review. See id. Further, FON 

can show hardship because it is unable to bring this action at a later time at which harm is 

more imminent or certain. See id. at 734.  

In establishing that the challenge of an agency action is ripe under the APA, 

the party must be aggrieved within the meaning of the substantive statutory 

provision whose violation forms the basis for the complaint. In this instance, the 

substantive statute is NEPA. See Lujan, 497 U.S. at 883. Under this Court’s 

established jurisprudence, a violation of NEPA becomes ripe as soon as an agency 

fails to produce a required EIS. Ohio Forestry Ass’n, 523 U.S. at 737. This is 

because the requirements of NEPA are procedural and the act therefore requires no 

particular result. Id. Instead, NEPA guarantees only a particular procedure. Id. 

FON may complain of the failure to comply with NEPA procedure as soon as the 

failure occurs, because any failure to conform to procedure violates NEPA 

requirements, and “the claim can never get riper.” Id.  

For this reason, FON suffered injury when the Department failed to issue an 

EIS in compliance with the statute’s procedural requirements. See Lujan, 497 U.S. 

at 883; R. at 9– 10. That harm arose as soon as the Department executed the lease 

of mineral rights without conducting an EIS. Compare Ohio Forestry Ass’n, 523 

U.S. at 737, with R. at 9–10. As a result, the violation of the substantive statute 
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under which FON seeks review has already occurred and FON has therefore been 

harmed by the failure to comply. The claim will not get riper. This alone is sufficient 

for this Court to find that the Fourteenth Circuit must be affirmed. 

B. Respondents Fail to Overcome the Presumption Favoring Adjudication. 

The Fourteenth Circuit should also be affirmed because Respondents fail to 

overcome the presumption in favor of judicial review conferred by the APA. There is 

a presumption under the APA that Congress expects courts to grant relief where an 

agency violates a statutory command. See Bowen v. Michigan Acad. of Family 

Physicians, 476 U.S. 667, 681 (1986). (internal citation omitted). This Court has 

long afforded the APA’s “generous review provisions” a “hospitable” interpretation. 

Bennett v. Spear, 520 U.S. 154 (U.S. 1997) (citing Sackett v. E.P.A., 132 S.Ct. 1367, 

1373 (2012)). Absent contrary legislative intent, judicial review of final agency 

action by an aggrieved party will be granted. See Rusk v. Cort, 369 U.S. 367, 379– 

80 (1962). To overcome this presumption, Respondent must present clear and 

convincing evidence that review is contrary to legislative intent. See id.; Bowen, 476 

U.S. at 670 (internal citation omitted). Judicial review “will not be cut off unless 

there is persuasive reason to believe that such was the purpose of Congress.” 

Bowen, 476 U.S. at 670. The Fourteenth Circuit did not at any point address such a 

presumption. See generally R. at 12–14. This is a result of Respondents’ failure to 

present evidence or arguments on the issue. As a result, Respondents fail to carry 

their burden, and this matter is therefore ripe for adjudication.  
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C. Adjudication under the APA Encourages Agency Compliance with the 

Procedural Requirements of NEPA. 

 

Further, as a matter of policy, review under the APA should be granted to 

ensure that agencies remain incentivized to comply with statutory requirements. 

The substantive provisions of NEPA do not contain an independent review provision 

allowing for private causes of action. See 42 U.S.C. § 4321 et seq. (2006) Instead, 

plaintiffs must bring private NEPA claims under the APA. See 5 U.S.C. § 702 

(2012). As evidenced by such a statutory framework, judicial review under the APA 

is the means by which Congress intended to ensure agency compliance with the 

substantive requirements of NEPA. See 42 U.S.C. § 4321 et seq.; Thompson v. 

Fugate, 347 F. Supp. 120, 124 (E.D. Va. 1972). For this reason, the “final agency 

action” requirement of the APA should be interpreted broadly as a matter of policy 

in order to encourage statutory compliance. Otherwise, agencies will lack incentives 

to comply with statutes because the strict barriers of standing will shelter agency 

action from adjudication. A narrow interpretation of “final agency action” will 

prevent review and allow unlawful agency action to remain free from scrutiny. 

Further, precluding judicial review of such actions under the APA would deny 

injured parties a means for seeking redress for violations of NEPA, forcing injured 

parties to go uncompensated for unlawful agency action. See 42 U.S.C. § 4321 et 

seq. For this reason, the “final agency action” requirement should be broadly 

interpreted and this Court should grant judicial review of Respondents’ actions as 

matter of policy.  
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III. INJUNCTION IS PROPER BECAUSE THE DEPARTMENT OF 

DEFENSE FAILED TO PRODUCE AN ENVIRONMENTAL IMPACT 

STATEMENT AFTER ENGAGING IN MAJOR FEDERAL ACTION. 

 

Petitioner’s lawsuit is likely to succeed on the merits, and therefore 

injunction is proper. Petitioner correctly asserted at trial that NEPA required the 

Department to produce an EIS before engaging in the major federal actions of 

leasing mineral rights and sanctioning fracking. Congress enacted NEPA to require 

federal agencies to consider the environmental impact of certain major federal 

actions. See 42 U.S.C.A. § 4332 (West 2012); Dep't of Transp. v. Pub. Citizen, 541 

U.S. 752, 757 (2004). The law states, in relevant part, that:  

[A]ll agencies of the Federal Government shall…(C) include in every 

recommendation or report on proposals for… major Federal actions 

significantly affecting the quality of the human environment, a 

detailed statement by the responsible official on— 

(i) the environmental impact of the proposed action… 

 

42 U.S.C.A. § 4332. 

 

Additionally, the act requires that an EIS also describe: (1) any unavoidable 

environmental impacts of the proposal; (2) available alternatives to the proposal; (3) 

an analysis of the environmental and economic sustainability of the proposal; and 

(4) any unrecoverable resources the proposed action would consume. See id.  

NEPA establishes the Council for Environmental Quality. 42 U.S.C.A. § 4342 

(West 2012). The CEQ creates the administrative rules governing the 

implementation of the substantive requirements of NEPA. 40 C.F.R. § 1500 et seq. 

(2011). Courts use CEQ regulations to interpret NEPA and must afford these 

regulations substantial deference. Pub. Citizen, 541 U.S. at 763; Andrus v. Sierra 
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Club, 442 U.S. 347, 358 (1979). The operative phrase of the act that triggers the 

requirement for a pre– decision EIS is “major Federal actions significantly affecting 

the quality of the human environment.” 42 U.S.C.A. § 4332(2)(C). CEQ regulations 

define such actions as those “with effects that may be major and which are 

potentially subject to Federal control and responsibility.” 40 C.F.R. § 1508.18 

(2011). The Department’s failure to produce an EIS shows that Petitioner will 

prevail below, justifying preliminary injunction.   

A. Federal Action Is Major Because the Effects of the Decisions to Lease Mineral 

Rights and Sanction Fracking May Be Significant.  

 

Petitioner will prevail on the merits and injunctive relief will be granted 

below because the Department engaged in “actions with effects that may be major” 

and failed to produce an EIS applicable to such decisions. The actions at issue 

qualify as “major federal action[s] impacting the human environment,” because 

such a qualification turns on whether environmental impacts of such actions “may 

be major.” See 40 C.F.R. § 1508.18. Analysis of this question is identical for both of 

the major federal actions for which the Department failed to produce required EISs. 

The environmental effects of the Department’s decisions to lease mineral rights to 

MRI and to sanction the use of Watt 1 and Watt 2 for fracking “may be major” 

because these decisions have enabled fracking at Watt 1 and Watt 2.   

CEQ regulations govern and determine that these actions “may be major.” 

Under CEQ regulations, “major” in section 1508.18 has the same meaning as 

“significantly” in section 1508.27. Id. (referring to 40 C.F.R. § 1508.27 (2011)). 

Significance is a question of both context and intensity. 40 C.F.R. § 1508.27; 
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Montana Wilderness Ass'n v. Fry, 310 F. Supp. 2d 1127, 1144 (D. Mont. 2004). In 

determining that the Department acted in ways that “may be major,” this Court 

should consider context and intensity together. See Nat’l Parks & Conservation 

Ass’n v. Babbitt, 241 F.3d 722, 731 (9th Cir. 2001) (case abrogated on other 

grounds). “Context simply delimits the scope of the agency’s action, including the 

interests affected. Intensity relates to the degree to which the agency action affects 

the locale and interests identified in the context part of the inquiry.” Id. Context is 

evaluated by a factual examination of the interplay of interests and circumstances 

surrounding an individual action, while intensity is determined through analysis of 

regulatory factors. 40 C.F.R. § 1508.27(b); see also Ctr. for Biological Diversity v. 

Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1185 (9th Cir. 2008). The 

intensity factor analysis considers: (1) the effects of the proposed action on public 

health and safety; (2) whether the possible environmental effects are highly 

uncertain or involve “unique or unknown risks;” and (3) the degree to which the 

proposed action is controversial. Ctr. for Biological Diversity, 538 F.3d at 1185. This 

list is not exclusive. Id. This Court should consider both inquiries in determining 

that the actions at issue were “major.” Id.  

Further, these inquiries required the Department to produce an EIS. In 

deciding whether a particular proposal requires an EIS under the context and 

intensity inquiries, agencies should produce one “when it is a close call whether 

there will be a significant environmental impact from a proposed action.” Nat'l 

Audubon Soc. v. Hoffman, 132 F.3d 7, 18 (2d Cir. 1997).  
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Many courts analyze the role of these factors in finding major federal action. 

For example, the Ninth Circuit determined that a proposed statutory revision by 

the National Highway Transportation and Safety Administration (NHTSA) met the 

context and intensity requirements such that an environmental impact statement 

was required where the revision would, if adopted, result in smaller reductions in 

greenhouse gas emissions than alternative plans. Ctr. for Biological Diversity, 538 

F.3d at 27. The Court found that NHTSA had failed to articulate, beyond assertion, 

how its plan did not have a significant environmental impact, while petitioners had 

raised “substantial questions” that it might. See id. at 1221. Although the Court 

implicitly acknowledged the uncertainty of environmental impacts resulting from 

adoption of the provision, petitioners presented sufficient evidence that global 

warming could impact public health and safety to satisfy the “intensity” element. 

See id. at 1221– 22. Compare the case at bar, in which the Department did not even 

consider it necessary to make a public determination about the possible 

environmental effects of its lease of mineral rights to MRI, or its sanctioning of 

fracking at Watt 1 and Watt 2. If NHTSA’s findings in Center for Biological 

Diversity were inadequate, the Department’s utter failure to make any findings 

whatsoever at the time of lease or sanction was unpardonable.  

Further illustrating this point, the Tenth Circuit held the Bureau of Land 

Management’s EIS insufficient where it failed to support the conclusion that 

opening publicly owned desert grasslands to oil and gas development would only 

minimally impact a local aquifer. New Mexico ex rel. Richardson v. Bureau of Land 
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Mgmt., 565 F.3d 683, 715 (10th Cir. 2009). The unconsidered risk of aquifer 

contamination was impliedly sufficient to meet the required “context” and 

“intensity” thresholds. See id. at 713– 15.  

Further, courts recognize that the intensity requirement is met in cases 

specifically involving fracking affecting a water supply, because such fracking 

presents risks to public health. This is because “[t]he effect of fracking on 

contamination of water is unknown.” Ctr. for Biological Diversity v. Bureau of Land 

Mgmt., 2013 WL 1405938 (N.D. Cal. Mar. 31, 2013) (short cited as “Center v. BLM” 

to avoid confusion surrounding duplicate Ctr. for Biological Diversity short 

citations). Additionally, fracking liquid contains harmful carcinogens that present 

human health risks and are hazardous air pollutants. See id. Where, as in the case 

at bar1, a federal action affects a water supply and satisfies the intensity 

requirement, courts determine that the effects of such action “may be major.” See id. 

For these reasons, the failure to address potential environmental impacts of such 

fracking is particularly concerning and injunction of such fracking is proper. 

In addition, another factor this Court should examine in evaluating the 

intensity of this major federal action is the potential for harmful effects of fracking 

“on the human environment [which] are highly uncertain or involve unique or 

unknown risks.” 40 C.F.R. § 1508.27(b)(5). The effects of fracking on the 

environment and on human health are the subject of substantial study. The 

Environmental Protection Agency (EPA) began studying the impact of fracking on 

                                                           
1
 See R. at 11 (explaining that Watt 1 and Watt 2 are located near the New Tejas River, which is a 

primary source of water for local reservoirs and aquifers). 
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drinking water in 2010. See Center v. BLM. 2013 WL 1405938; Barbara H. 

Garavaglia, Hydraulic Fracturing Sources of Law and Information, MICH. B.J., 

September 2013, at 58. State governments have been studying the question as well. 

See, e.g., Wiser v. Enervest Operating, L.L.C., 803 F. Supp. 2d 109, 111 (N.D.N.Y. 

2011) (citations omitted). As the Tenth Circuit decided in New Mexico ex. rel. 

Richardson, an uncertain but potentially serious impact may not be dismissed 

without evidentiary support that such a potential impact will not affect public 

health and safety. New Mexico ex rel. Richardson, 565 F.3d at 715. 

Additionally, this Court must determine that the threat of fracking meets the 

intensity requirement and the lease required an EIS pursuant to 40 C.F.R. § 

1508.27(b)(4) because fracking is controversial. Fracking at Watt 1 and Watt 2 is 

controversial because there is “a substantial dispute [about] the size, nature, or 

effect of the major Federal action...” See Blue Mountains Biodiversity Project v. 

Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998) Numerous public comments 

demonstrate controversy. See Ctr. for Biological Diversity, 538 F.3d at 1222– 23. 

While in the case at bar not much controversy surrounded the sale of surface rights 

at Fort Watt, (see R. at 5) the original EIS failed to seriously consider or analyze 

fracking as a possibility. See R. at 6. As a result, the public—including FON—

lacked a proper opportunity to object to the fracking as undesired federal action 

with serious potential to harm the environment. Id. Further, FON did not become 

involved until after the decision to convert the facilities at Watt 1 and Watt 2 from 

traditional oil and gas extraction to fracking. See R. at 10– 11. It would be 
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unjustifiable to allow the Department to claim that fracking at Watt 1 and Watt 2 

was uncontroversial because no one publicly commented on a remote, barely-

discussed possibility which was not feasible at the time it was mentioned in the 

surface-sale EIS. 

Further, fracking is controversial now. FON opposes fracking on behalf of 

Newtonian communities served by the New Tejas River aquifer. R. at 11. While 

“existence of opposition to a use” is not sufficient to show controversy, Blue 

Mountains Biodiversity Project, 161 F.3d at 1212, fracking is, on its own, a 

controversial proposition. Fracking “has become increasingly controversial in the 

United States over the past several years, especially in states such as Michigan 

with large shale gas deposits that were previously unextractable.” Barbara H. 

Garavaglia, Hydraulic Fracturing Sources of Law and Information, MICH. B.J., 

September 2013, at 58. As a result, this Court should reject any argument from 

Respondent that the fracking fails to qualify as “controversial” due to a lack of 

sufficiently numerous complaints from the public. Fracking, by its very nature, 

should be considered controversial. Accordingly, the potential for fracking and the 

decision of the Department to lease the mineral rights to MRI for this purpose and 

to sanction fracking should have been analyzed in an EIS. 

Applying the context and intensity considerations to the case at bar, this 

Court should hold that actions of the Department were “major” and required an 

EIS. These courts considered the federal actions in Center for Biological Diversity 

and New Mexico ex. rel. Richardson to be “major” because of the foreseeable 
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consequences of the proposed actions. Like those actions, the actions in the case at 

bar—the lease and the sanctioning of fracking—included substantial possible 

impacts on public health and safety. As demonstrated by its brief mention in the 

EIS prepared in contemplation of the sale of Fort Watt, the Department knew that 

fracking was a possibility well before it ever considered leasing mineral rights to 

MRI. R. at 6. As with the impacts of global warming in Center for Biological 

Diversity, and the possibility of water contamination in New Mexico ex. rel. 

Richardson, the impacts of fracking on human health and safety were inadequately 

considered in the case at bar.2 See id.  

Fracking is the ultimate consequence of the Department’s lease of mineral 

rights to MRI and its sanctioning of fracking by MRI. Fracking by its very nature is 

controversial, and this Court should find that such controversial action satisfies the 

intensity requirement for “significant” federal action. The impact of fracking, 

viewed through the lens of context and intensity, is “significant,” and these actions 

therefore do have “effects which may be major,” and therefore the lease and the 

sanctioning of fracking required an EIS to comply with NEPA, For these reasons, 

the district abused its discretion in failing to grant a preliminary injunction to FON, 

after the Department failed to comply with the act, and the Fourteenth Circuit 

erred in affirming that decision. This shows that FON will prevail in court. As a 

result, this Court should consider the other factors required to grant preliminary 

injunction.  

                                                           
2
 Fracking was only mentioned as an option in the earlier EIS, and was not even feasible at the time 

of the proposal for sale of surface rights. 
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B. Federal Action Is Major Because the Department of Defense Exclusively 

Controlled the Decisions to Lease Mineral Rights and to Sanction Fracking. 

 

Petitioners have already shown that fracking will, for the purposes of statute, 

significantly affect the human environment. See discussion supra § III A. All 

Petitioners must show to demonstrate it would have prevailed below is that the 

lease of mineral rights to MRI or the sanctioning of fracking were major federal 

actions. Only one needs to have been a major federal action. Both actions were. This 

Court must reverse the Fourteenth Circuit and grant a preliminary injunction.  

The Department’s decisions in the case at bar constitute major federal 

actions because they are “potentially subject to Federal control and responsibility.” 

See 40 C.F.R. § 1508.18. “[T]he distinguishing feature of ‘federal’ involvement is the 

ability to influence or control the outcome in material respects.” Save Barton Creek 

Ass’n v. Fed. Highway Admin., 950 F.2d 1129, 1134 (5th Cir. 1992) (quoting W. 

Rodgers, Environmental Law § 7.6, at 763 (1977)).  

This emphasis on federal control and responsibility is consistent with the 

policy of NEPA, which is to inform decision makers. See id. This policy of informed 

decision-making “presupposes [that the decision-maker] has judgment to exercise.” 

Id. Thus, NEPA applies only to actions whose outcomes are controlled by federal 

decision-makers, because without such control, information provided in an EIS is 

irrelevant and cannot affect a decision. See id. This Court should hold the actions of 

the Department to be major federal actions because the agency possessed the 

authority to exercise discretion over the outcomes or courses of action. See id. 
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This authority distinguishes the case at bar from cases in which the agency 

lacked “federal control and responsibility.” For example, where the United States 

President lifted a moratorium on the entry of Mexican trucks into the United 

States, the Department of Transportation did not need to consider the 

environmental impacts of such entry. Pub. Citizen, 541 U.S. at 752. This decision 

turned on the fact that the President ultimately controlled the entry of the trucks. 

Id. He was not an administrative agency for the purposes of statute, and his 

decision was not within the control of the Department of Transportation. Id. The 

President alone, not the Department of Transportation, authorized the cross-border 

operations.  

Additionally, it is insignificant that the Department has not provided federal 

funding for fracking of for the construction of facilities, as the absence of such 

funding does not establish a lack of federal control over an action. See, e.g., Vill. of 

Los Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477, 1480 (10th Cir. 1990). An 

agency’s implicit approval of a project by lease, license, permit, or entitlement also 

indicates federal control. See Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 236, 

250 (3d Cir. 2011) as amended (Mar. 7, 2012). These considerations require a 

finding that both the lease itself and the sanctioning of fracking by the Department 

were major federal actions. 

1. The Department of Defense Executed, and Therefore Controlled the 
Mineral Lease. 

 

A lease of federal property to a private party represents exactly the kind of 

agency decision which constitutes a major federal action. Three types of agency 
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action typically constitute major federal action: (1) a project undertaken by the 

agency itself; (2) a project supported by the agency in the form of a contract, grant, 

loan, or other financial assistance; and (3) any project enabled by the agency under 

lease, license, permit, or other entitlement for use.” Minard Run Oil Co., 670 F.3d at 

250 (internal quotations omitted) (emphasis added); but see Park County Res. 

Council, Inc. v. U.S. Dept. of Agric., 817 F.2d 609, 622 (10th Cir. 1987) (overruled on 

other grounds by Vill. of Los Ranchos De Albuquerque v. Marsh, 956 F.2d 970 (10th 

Cir. 1992)).3 

Cases in which federal agencies lease property warrant different treatment 

than those like Public Citizen, where an agency cannot even be said to have made a 

real choice. For example, a court considered a federal lease in New Mexico ex rel. 

Richardson. In that case, the Bureau of Land Management executed an oil and gas 

lease similar to the lease at issue. Compare New Mexico ex rel. Richardson v. BLM, 

565 F.3d 683 (10th Cir. 2009), with R. at 9, n. 7. The Court emphasized the level of 

federal control during the time period preceding execution of the lease, holding that 

because the Bureau surrendered its ability to prevent environmental impacts 

caused by the private lessee upon issuing the lease, the lease was federal action 

                                                           
3Park County Res. Council is distinct from the case at bar in several ways. First, a 

substantial pre-existing environmental analysis addressed possible gas and oil 

exploitation in that case, while the Department in the case at bar did little more 

than mention the possibility of oil and gas extraction in its thoroughly inadequate 

surface-rights EIS. Additionally, unlike the lease at issue, the lease in Park County 
Res. Council required that the private party conduct additional environmental 

analysis before development commenced. Park County Res. Council, 817 F.2d at 

622. 
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requiring environmental analysis. Id. Like the Bureau in New Mexico ex rel. 

Richardson, the Department in the case at bar exclusively controlled the decision to 

lease or not to lease mineral rights to MRI. R. at 8. Execution of the lease is exactly 

the kind of “overt act” which characterizes federal control and responsibility. 

Defenders of Wildlife v. Andrus, 627 F.2d 1238, 1244 (D.C. Cir. 1980). If the Court 

believes that the Department in the case at bar lacked any real authority to approve 

or deny fracking after executing the lease, then New Mexico ex rel. Richardson 

stands for the proposition that the lease was a major federal action. See id.  

The Department possessed the requisite level of federal control and 

responsibility over the lease of mineral rights. The lease significantly affected the 

human environment. For these reasons, the lease of mineral rights to MRI was a 

major federal action.” Issuance of the lease required an EIS. The Fourteenth Circuit 

abused its discretion in denying preliminary injunction, and such an injunction 

must now be granted.  

2. The Department of Defense Sanctioned Fracking. 
 

The Department ultimately decided to allow fracking at Watt 1 and 2. Even 

where the actions of a non-federal party cause environmental impacts, such action 

may still constitute a major federal action if it remains within the control of a 

federal agency. “The touchstone of major federal action…is an agency's authority to 

influence significant nonfederal activity.” Sierra Club v. Hodel, 848 F.2d 1068, 1089 

(10th Cir. 1988) (overruled on other grounds by Vill. of Los Ranchos De 

Albuquerque v. Marsh, 956 F.2d 970 (10th Cir. 1992)). Petitioner will prevail below 
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for two reasons: (1) an agency controls an action when its level of influences rises 

beyond the level of nonbinding advice to the nonfederal actor; and (2) the 

Department possessed actual power to control the nonfederal party. See id.  

In applying these considerations, courts find major federal action in non-

federal activities where the federal agency maintains control over the action. For 

example, the Tenth Circuit found federal control over non-federal activities 

sufficient to warrant a finding of major federal action where the federal agency 

required the filing of documents to receive federal funding for a non-federal project. 

Id. at 1068. In addition, a lease between two private parties fell within the ambit of 

major federal action where the agreement was subject to federal agency approval. 

Davis v. Morton, 469 F.2d 593, 597 (10th Cir. 1972). The agency’s decision to 

approve the lease was a federal action subject to the procedural requirements of 

NEPA. Id.  

Similarly, another court found a major federal action where federal approval 

of a state highway across a state park which had been originally established with 

the aid of federal funding. Maryland Conservation Council, Inc. v. Gilchrist, 808 

F.2d 1039, 1042 (4th Cir. 1986). The Court held that the funding subjected the 

project to federal control and responsibility, emphasizing “the inevitability of the 

need for at least one federal approval.” Id.; but see Macht v. Skinner, 916 F.2d 13, 

19 (D.C. Cir. 1990).4 

                                                           
4 Macht is distinguishable from Davis, Gilchrist, and the case at bar. In Macht, the 

discretionary approval authority possessed by the Army Corps of Engineers covered 

a “negligible” part of the entire project. Macht, 916 F.2d at 19. Compare the case at 
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Here, the record indicates the Department issued federal approval of the 

project by sanctioning the conversion of the facilities at Watt 1 and Watt 2 to 

fracking facilities. See R. at 10. Admittedly, the lease agreement itself appears not 

to have required that MRI seek such permission. R. at 9, n. 7. It is possible that 

collateral agreements existed between the parties requiring MRI to seek approval 

as it did. Alternatively, MRI may have believed that given the requirement in the 

lease that MRI comply with all applicable state and federal laws, id., that it 

required approval from the Department to lawfully frack at Watt 1 and Watt 2. In 

the former case, the Department possessed approval power over the fracking 

decision, placing such a decision fully within the realm of federal control under the 

analysis of Gilchrist and Davis. See Gilchrist, 808 F.2d at 1042; see Davis, 469 F.2d 

at 597. In the latter case, approval of the Department would carry no legal 

significance, which implies that the last moment of federal control occurred 

immediately before execution of the lease, rendering the lease a major federal action 

under the New Mexico ex rel. Richardson precedent cited above. See New Mexico ex 

rel. Richardson, 565 F.3d at 718. Either the sanctioning of fracking was a major 

federal action under Gilchrist and Davis, or the lease was a major federal action 

under New Mexico ex rel. Richardson. Either way, the Department engaged in a 

major federal action for which it failed to produce an EIS. The Fourteenth Circuit 

must be reversed and a preliminary injunction issued. 

                                                                                                                                                                                           

bar, where the conversion of the plants at Watt 1 and Watt 2 for fracking was 

substantially the entire project. 
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C. Army Regulations Categorize the Lease of Mineral Rights as a Major Federal 

Action. 
 

Agencies themselves adopt regulations to guide them in making decisions 

regarding environmental analysis and impact statements. See e.g. 32 C.F.R. § 651.1 

et seq. (2013), see also 40 C.F.R. § 1501.4(a)(1) (2011) (requiring agencies to define 

actions which normally require an EIS). As a result, most federal agencies must 

consider two separate sets of regulations in interpreting the requirements of NEPA: 

the general federal regulations of the Council on Environmental Quality and the 

regulations created by the agencies themselves. See generally Heartwood, Inc. v. 

U.S. Forest Serv., 230 F.3d 947, 949 (7th Cir. 2000) (citing 40 C.F.R. § 1501.4(a)(1)). 

Under the CEQ regulations, one of the things an agency must do in its own 

regulations is “identify those actions which normally require an environmental 

impact statement…” See id.  

The United States Army (“Army”) applies its own regulations to implement 

NEPA. The Department leased mineral rights for army property. (See R. at 4, 

showing that Fort Watt was an army base). The Department’s decision was 

therefore subject to these additional army regulations. In these regulations, the 

Army specifies which actions will normally require environmental impact 

analysis—in effect, which actions are presumed to be major federal actions—at 32 

C.F.R. § 651.10 (2012) (Actions Requiring Environmental Analysis). That section 

reads, in relevant part: “[t]he general types of proposed actions requiring 

environmental impact analysis under NEPA, unless categorically excluded or 

otherwise included in existing NEPA documentation, include…. [l]eases, easements, 
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permits, licenses, or other entitlement for use[.]” Id. This regulation unambiguously 

identifies a federal lease as major federal action.  

The Army is the sub-agency through which the Department leased mineral 

rights to MRI. See R. at 5, n. 3; R. at 15 (Fourteenth Circuit majority citing army 

regulations). Army regulations unambiguously identify the lease as requiring an 

environmental impact analysis, and none was conducted. For this reason, Petitioner 

will prevail below, and both the Fourteenth Circuit and the district court must be 

reversed and a preliminary injunction granted. 

D. Alternatively, the Change in the Feasibility of Fracking Coupled with MRI’s 

Pursuit of Fracking, Represented New Environmental Concerns Requiring a 

Supplemental Environmental Impact Statement.  

 

While EISs are generally only required prior to a decision, post-decision 

“supplemental” environmental impact statements may be required under certain 

circumstances. CEQ regulations require a supplemental EIS when an agency 

substantially changes its proposed action in a way that presents new environmental 

concerns or when new information relevant to environmental concerns becomes 

available. 40 C.F.R. § 1502.9 (2011). Applicable Army regulations precisely mirror 

the language of the CEQ regulations. 32 C.F.R. § 651.5 (2012).  

Explaining the reasoning behind requiring supplemental environmental 

impact statements, this Court has opined: “[i]t would be incongruous with this 

approach to environmental protection, and with the Act's manifest concern with 

preventing uninformed action, for the blinders to adverse environmental effects, 

once unequivocally removed, to be restored prior to the completion of agency action 
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simply because the relevant proposal has received initial approval.” Marsh v. 

Oregon Natural Res. Council, 490 U.S. 360, 371 (1989). 

The standard for determining whether a supplemental EIS should have been 

issued is whether the failure to do so was “arbitrary and capricious.” See id. at 377. 

The changes in available information must be substantial in order to trigger the 

requirement: the agency “cannot have acted arbitrarily or capriciously in deciding 

not to file a SEIS [Supplemental EIS] unless the new information provides a 

seriously different picture of the environmental landscape such that another hard 

look is necessary.” Wisconsin v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984).  

Examination of instances requiring a supplemental EIS illustrates these 

principles. For example, where the United States Forest Service refused to prepare 

a supplemental EIS in response to new information contradicting its earlier EIS, 

that decision was held arbitrary and capricious. Wildlands v. U.S. Forest Serv., 791 

F. Supp. 2d 979, 993 (D. Or. 2011). There, the Court held that the policy and spirit 

of NEPA require that where an EIS rests on “stale scientific evidence, incomplete 

discussion of environmental effects… and false assumptions” it requires 

supplementation. Seattle Audubon Soc. v. Espy, 998 F.2d 699, 704 (9th Cir. 1993).  

Here, the Department prepared the underlying EIS at a time when fracking 

was not feasible at Fort Watt. R. at 6. Any analysis of fracking predicated upon that 

contingency is necessarily “stale” now. Like the erroneous assumptions in Wildlands 

that supported the original EIS, the assumptions underlying the original EIS in this 

case have been upended, because fracking is now feasible and imminent. R. at 10. 
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The current feasibility of fracking is a significant new circumstance that challenges 

the relevancy of the first EIS. Additionally, the actual proposal by MRI to shift its 

operation from traditional oil drilling to horizontal mining and fracking presented a 

significant new circumstance also requiring a supplemental EIS. R. at 10.  

The original EIS barely discusses fracking at all, and does not analyze its 

impacts in any meaningful way. Fracking is now not only possible, but certain 

unless a preliminary injunction is granted.  Petitioners have already established the 

environmental significance of fracking. The original EIS requires supplementation 

before fracking at Watt 1 and Watt 2 may proceed. Absent such supplementation, 

this Court must grant injunctive relief. 

E. The Spirit and Policy of NEPA Categorize the Lease of Mineral Rights and 

Sanctioning of Fracking as Major Federal Actions.  

 

In evaluating these claims, this Court should not fail to consider the spirit 

and policy supporting the procedural requirements of NEPA. Categorization of the 

actions of the Department as major federal actions is consistent with such policy.  

Congress emphasized the purpose of NEPA by placing it directly in the act 

itself. 42 U.S.C. § 4321 (2006). The stated purpose is: 

To declare a national policy which will encourage productive and 

enjoyable harmony between man and his environment; to promote 

efforts which will prevent or eliminate damage to the environment and 

biosphere and stimulate the health and welfare of man; to enrich the 

understanding of the ecological systems and natural resources 

important to the Nation; and to establish a Council on Environmental 

Quality. 42 U.S.C. § 4321 (2006). 

 

Courts interpret this clause to mean that the Act mandates EISs in order to ensure 

that federal agencies fully consider the environmental impact of their decisions. See 
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Half Moon Bay Fishermans’ Mktg. Ass’n v. Carlucci, 857 F.2d 505, 507 (9th Cir. 

1988). In addition, the EIS requirement provides the public an open forum in which 

it can obtain information and participate in the public decision-making process. See 

Oregon Envtl. Council v. Kunzman, 817 F.2d 484, 492 (9th Cir. 1987). A failure of 

this Court to compel an EIS addressing the fracking at Watt 1 and Watt 2 would be 

inconsistent with these stated policies. 

 This Court should follow the precedent of other courts that consider these 

stated policies in conjunction with the procedural requirements of NEPA. For 

instance, the Ninth Circuit decided in Half Moon Bay that the Army Corps of 

Engineers’ environmental impact analysis was sufficient where it publicly 

considered several alternative ocean dumping locations and received meaningful 

public comment on the subject, allowing the Corps to incorporate opposing 

viewpoints into its decision. See Half Moon Bay, 857 F.2d at 508– 09. The Corps of 

Engineers also satisfied the requirement that it inform its own decisions by 

engaging in complex technical analysis of the specific site at which it proposed for 

the ocean dumping to take place. Id. at 509-12.  

 The Department in the case at bar failed to meet either policy objective. 

While the original pre-sale EIS did solicit public comment, at that time fracking 

was not feasible and was only briefly and cursorily treated in the statement. R. at 6. 

Fracking was only one of several possible options considered, and in context seemed 

relatively unlikely (given that it was not feasible). See id. Even to the limited extent 

oil and gas extraction and fracking were considered, nothing in the report discussed 
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where on the large area being sold the extraction or fracking might eventually take 

place. R. at 8–10 (Both MRI’s purchase of the mineral rights and the development of 

Watt 1 and Watt 2 occurred after the original EIS). Comment was necessarily 

sparse, due to the breadth of the original EIS and its lack of guidance as 

contemplated possible uses of the land. See R. at 8. In Half Moon Bay, the Corps of 

Engineers provided citizens with site-specific information, clearly explained its 

plans, and contemplated alternative solutions. Here, the opportunity to comment 

afforded by the Department’s first EIS was utterly meaningless. This comparison of 

the EIS here to that of Half Moon Bay exposes the inadequacy of the opportunity for 

public discussion in the case at bar.  

Worse, the EIS failed to do anything to inform the Department about the 

possible environmental effects of fracking at Watt 1 and Watt 2 before it signed the 

lease or sanctioned fracking. Fracking was not treated with any depth in the 

original EIS, nor was either site actually considered specifically. R. at 6, 8–10. The 

record reflects nothing more than that the Department mentioned fracking, defined 

it, and considered it unfeasible at the time of the original EIS. See generally id. In 

light of the substantial controversies surrounding fracking, the severity of its 

possible effects, and the proximity of the proposed drilling sites to the New Tejas 

River, and the failure of the original EIS to mention a single possible impact of 

fracking, the conclusion is inescapable that the original EIS was grossly inadequate 

for its intended purpose of informing the decision-maker.  
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 The policies underlying the requirement that the Department prepare an EIS 

were not fulfilled by the Department’s actions in this case. The Court should require 

the Department to return to its decision-making process and take a meaningful look 

at the possible consequences of its decision before MRI goes forward with fracking. 

If the Court waits to impose this requirement until after fracking beings, it is likely 

to be too late to reverse significant negative environmental impacts.  

IV. PRELIMINARY INJUNCTION IS NECESSARY TO PREVENT 

IRREPARABLE HARM TO PETITIONER, AND SUCH RELIEF IS 

CONSISTENT WITH PRINCIPLES OF EQUITY AND IN THE 

INTEREST OF THE PUBLIC. 

 

Petitioner will prevail below. The remaining three Winter elements required 

for this Court to reverse the Fourteenth Circuit and to grant preliminary injunction 

are: (1) petitioner will likely suffer irreparable harm absent such relief; (2) the 

balance of equities favors granting injunction; and (3) such injunction is in the 

public interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7 (2008). This 

case meets all three requirements. 

The question of irreparable harm turns on whether the nature of the harm 

presented by the agency action is such that the harm can only be avoided via 

preliminary injunction. Stated differently, preliminary injunction is proper where 

the possible injury to the plaintiff cannot be undone through traditional remedies 

like monetary compensation. See Davis v. Mineta, 302 F.3d 1104, 1116 (10th Cir. 

2002). In such cases, petitioner’s interests cannot be vindicated even if petitioner 

prevails absent a preliminary injunction. See id. It is commonly held that where a 

petitioner establishes a NEPA violation, there is a presumption favoring injunctive 
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relief. Alaska v. Andrus, 580 F.2d 465, 485 (D.C. Cir. 1978) vacated in part sub nom. 

West Oil & Gas Ass'n v. Alaska, 439 U.S. 922 (1978); see also Found. on Econ. 

Trends v. Weinberger, 610 F. Supp. 829, 842 (D.D.C. 1985). 

 The Tenth Circuit illustrated these considerations when it considered the 

irreparability of harm in Davis v. Mineta. 302 F.3d at 1115. There, the Court 

granted injunction because a showing that a highway project would adversely 

impact the plaintiffs’ property satisfied the requirement for irreparable harm. Id. 

This reversed the court below, which had held that the harm to the neighborhood 

posed by disruption of its quiet, rural character, coupled with the reduction in 

access to waters from a local creek was monetarily compensable. Id. The Tenth 

Circuit disagreed, and found the possible harm to the community to obviously meet 

the irreparability threshold. Id. The Court further noted that the impact need not 

be certain for injunctive relief to apply, stating that “[t]he injury of an increased 

risk of harm due to an agency’s uninformed decision is precisely the type of injury 

the National Environmental Policy Act was designed to prevent.” Id. (internal 

citation omitted). 

 If a quiet, rural lifestyle is not something for which someone can be 

monetarily compensated, the loss of access to clean drinking water should not be 

either. In the case at bar, as Petitioner demonstrated, the possible impacts of 

fracking include contamination of the New Tejas River, which serves numerous 

reservoirs and aquifers. See discussion supra § I A. The violence of the fracking 

process involves the injection of huge amounts of chemical fluid under massive 
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hydraulic pressure to crack the shale trapping the gas. See “Shale” We Drill? The 

Legal and Environmental Impacts of Extracting Natural Gas from Marcellus Shale 

Villanova Environmental Law Journal Symposium January 30, 2010, 22 VILL. 

ENVTL. L.J. 189, 200 (2011). It would be absurd to argue that the effects of fracking 

could be reversed. The only way to prevent the risk of the irreparable harm posed 

by poisoning the New Tejas River prior to adequate environmental analysis is a 

preliminary injunction.   

Further, the balance of equities in the case at bar strongly tips in favor of a 

preliminary injunction. While balance of equities and irreparability of harm are 

separate prongs of the Winter test, a positive finding on the latter strongly 

influences the former. See Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 

(2008); Aberdeen & Rockfish R. Co. v. Students Challenging Regulatory Agency 

Procedures (SCRAP), 409 U.S. 1207, 1215 (1972).  

Examination of cases addressing these considerations clarifies the analytical 

approach this Court must apply it determining that equity favors an injunction. For 

example, in Winter this Court found that the Navy’s interest in conducting realistic 

training with active sonar outweighed the possibility of harm to marine life. See 

Winter, 409 U.S. at 24– 26. While the plaintiffs demonstrated the possibility of 

injury to marine life, this was substantially outweighed by the evidence the Navy 

produced indicating that active sonar operation was a skill vital to national security 

which required frequent and consistent training. See id.  
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Additionally, where the risk to the natural environment was one of 

irreparable harm, this Court affirmed a district court in its holding that the balance 

of equities tipped in favor of a preliminary injunction, despite the validity of the 

interests of a railroad company in the extension of a surcharge on its rates. See 

SCRAP, 409 U.S. at 1215. In weighing the potential harm the injunction presented 

to the railroad’s economic interest in its rate surcharge against the risk of harm to 

the environment, this Court found that the railroad’s interest was not sufficiently 

“overwhelming” to preclude injunctive relief. See id. 

The reasoning of SCRAP should produce the same outcome in the case at bar. 

While, as in SCRAP, a preliminary injunction would have some negative impact on 

Respondents, the interests of FON are qualitatively more important. The possibility 

of irreparable damage to drinking water dramatically outweighs the relatively 

minor economic consequences of postponing drilling until an EIS is prepared and a 

new decision is reached. This is especially true given that it appears that MRI is in 

no particular hurry to develop the sites, having spent the past six years of the lease 

extracting exactly zero oil or gas from Watt 1 or 2. See R. at 10. After such delay, a 

further brief postponement to address FON’s serious environmental concerns and 

the likely negative consequences of fracking will only negligibly affect Respondents. 

In addition, such delay will avoid the risk of serious and irreparable environmental 

damage and human injury posed by blindly forging ahead. 

This case is distinguishable from Winter. Here, the interests of MRI are 

economic, where in Winter the Navy’s interests lay in its ability to perform missions 
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vital to national security. See Winter, 409 U.S. at 24–26. Moreover, in Winter, there 

was little evidence of likely harm to marine animals. Id. The fact that the Navy had 

been conducting active sonar training for forty years at the time of the suit without 

any harm easily outweighed the little evidence presented regarding the potential for 

harm. See Winter, 555 U.S. at 33.  

This also shows that the threatened harms to the plaintiffs in Winter were 

marginal, while those at issue in the case at bar are essentially binary. In Winter, 

any injunction would only address additional damage resulting from continued 

active sonar use. Id. Even if the Court granted injunction, such injunction would not 

address any damage resulting from the preceding forty years of sonar use. Id. If the 

plaintiffs had failed to achieve a preliminary injunction but prevailed at trial and 

achieved a final injunction, the negligible resulting harm would be a few extra 

months of sonar use. See id. By contrast, in the case at bar no fracking has yet 

taken place. R. at 10. Once such fracking begins, it will likely negatively impact the 

surrounding environment, and any such impacts are unlikely to be reversible. Once 

the shale is broken it will not repair itself. Once the river is contaminated it will not 

clean itself. Once fracking begins, the harm will be accomplished in its entirety, and 

an after-the-fact injunction will be of little or no value. This Court must reverse the 

Fourteenth Circuit and grant preliminary injunction now.  

Finally, an injunction is in the public interest. Allowing MRI and the 

Department to proceed in ignorance of the risks of fracking is hugely detrimental to 

the interests of the public. The local populations would be better served by a 
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carefully reasoned, fully informed decision regarding fracking at Watt 1 and Watt 2. 

Analysis of public interest involves the weighing of competing public costs and 

benefits. See, e.g., Winter, 555 U.S. at 26–33. 

This Court should consider the examples of injunctions granted on the basis 

of public interest in determining that preliminary injunction is required here. For 

example, the Tenth Circuit held in Mineta that there is a strong public interest in 

compliance with NEPA, which, coupled with factors showing that potential 

environmental impacts of a highway project would not be negligible, outweighed the 

strong public economic interests in favor of completing the project on time. Mineta, 

302 F.3d at 1116. The Court emphasized that the project was not yet underway, and 

ruled in favor of an injunction despite the high costs of delay and the need for a 

highway. See id. 

Similarly, the Eighth Circuit decided that there is a strong public interest in 

public confidence that “its government agencies act independently, thoroughly, and 

transparently” in Sierra Club v. U.S. Army Corps of Engineers, 645 F.3d 978, 997 

(8th Cir. 2011). This interest, combined with the significant environmental 

implications of granting a permit for the construction of a new coal-fired power 

plant, outweighed the potential harms of job losses and cost overruns associated 

with postponing the project. See id. 

These precedents are sufficiently similar to the case at bar that this case 

should be decided the same way. As in Mineta and U.S. Army Corps of Engineers, 

the federal action here poses serious potential environmental risks, including the 
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poisoning of a major river serving several aquifers. R. at 11. Congress and the court 

in U.S. Army Corps of Engineers have expressed that the public has an interest in 

compliance with NEPA. Further the possible effects of potentially irreversible water 

contamination more than outweigh the relatively minimal possible economic 

benefits of immediately allowing blind hydraulic fracturing. For these reasons, 

preliminary injunction must now be granted.  

CONCLUSION 

 

The lease constitutes a final agency action under the APA. As a result, such 

action satisfies the first prong of ripeness jurisprudence. Withholding court 

consideration of this action will result in hardship to FON. Further, the Department 

violated NEPA when it failed to issue an EIS for major federal action. Finally, a 

preliminary injunction is proper because FON will prevail below, will suffer 

irreparable harm absent preliminary injunction, and such injunction is equitable 

and in the public interest. For these reasons, the Fourteenth Circuit should be 

affirmed in part and reversed in part, and an injunction must now issue  

Respectfully Submitted, 

TEAM 10 

Counsel for Petitioner  
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STATUTORY APPENDIX 

 

U.S. CONST. art. III, § 2, cl. 1. 

Standing and Ripeness  

 

The judicial power shall extend to all cases, in law and equity, arising under this 

Constitution, the laws of the United States, and treaties made, or which shall be 

made, under their authority;--to all cases affecting ambassadors, other public 

ministers and consuls;--to all cases of admiralty and maritime jurisdiction;--to 

controversies to which the United States shall be a party;--to controversies between 

two or more states;--between a state and citizens of another state;--between citizens 

of different states;--between citizens of the same state claiming lands under grants 

of different states, and between a state, or the citizens thereof, and foreign states, 

citizens or subjects. 

 

 

28 U.S.C. § 1331(2006) 

Federal Question Jurisdiction 

 

The district courts shall have original jurisdiction of all civil actions arising under 

the Constitution, laws, or treaties of the United States. 

 

 

28 U.S.C. § 1253 (2006) 

Appeal from Denial of Injunction 

 

Except as otherwise provided by law, any party may appeal to the Supreme Court 

from an order granting or denying, after notice and hearing, an interlocutory or 

permanent injunction in any civil action, suit or proceeding required by any Act of 

Congress to be heard and determined by a district court of three judges. 

 

 

42 U.S.C. § 4231 (2006) The National Environmental Policy Act 

Congressional Declaration of Purpose  

 

The purposes of this Act [42 USCS §§ 4321 et seq.] are: To declare a national policy 

which will encourage productive and enjoyable harmony between man and his 

environment; to promote efforts which will prevent or eliminate damage to the 

environment and biosphere and stimulate the health and welfare of man; to enrich 

the understanding of the ecological systems and natural resources important to the 

Nation; and to establish a Council on Environmental Quality. 

 

http://www.law.cornell.edu/constitution/amendmentxi
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5 U.S.C.S. § 701 (2012) Administrative Procedure Act (excerpted)  

Application and Definitions 

 

(a) This chapter applies, according to the provisions thereof, except to the extent 

that— 

(1) statutes preclude judicial review; or 

(2) agency action is committed to agency discretion by law. 

(b) For the purposes of this chapter 

(1) “agency” means each authority of the Government of the United 

States, whether or not it is within or subject to review by another 

agency, but does not include— 

(A) the Congress; 

(B)  the courts of the United States;  

(C) the governments of the territories or possessions of the United 

States; 

(D)  the government of the District of Columbia; 

(E) courts martial and military commissions; 

(F) military authority exercised in the field in time of war or in 

occupied territory; or  

. . . 

(2) “person,” “rule,” “order,” “license,” “sanction, “relief,” and “agency 

action” have the meaning given them by section 551 of this title. [5 

USCS § 551].  

 

 

5 U.S.C.S. § 702 (2012) Administrative Procedure Act  

Right of Review  

 

A person suffering legal wrong because of agency action, or adversely affected or 

aggrieved by agency action within the meaning of a relevant statute, is entitled to 

judicial review thereof. An action in a court of the United States seeking relief other 

than money damages and stating a claim that an agency or an officer or employee 

thereof acted or failed to act in an official capacity or under color of legal authority 

shall not be dismissed nor relief therein be denied on the ground that it is against 

the United States or that the United States is an indispensable party. The United 

States may be named as a defendant in any such action, and a judgment or decree 

may be entered against the United States: Provided, That any mandatory or 

injunctive decree shall specify the Federal officer or officers (by name or by title), 

and their successors in office, personally responsible for compliance. Nothing herein 

(1) affects other limitations on judicial review or the power or duty of the court to 

dismiss any action or deny relief on any other appropriate legal or equitable ground; 

or (2) confers authority to grant relief if any other statute that grants consent to 

suit expressly or impliedly forbids the relief which is sought 
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5 U.S.C. § 303 (2012) Administrative Procedure Act  

Form and Venue of Proceeding 

 

The form of proceeding for judicial review is the special statutory review proceeding 

relevant to the subject matter in a court specified by statute or, in the absence or 

inadequacy thereof, any applicable form of legal action, including actions for 

declaratory judgments or writs of prohibitory or mandatory injunction or habeas 

corpus, in a court of competent jurisdiction. If no special statutory review 

proceeding is applicable, the action for judicial review may be brought against the 

United States, the agency by its official title, or the appropriate officer. Except to 

the extent that prior, adequate, and exclusive opportunity for judicial review is 

provided by law, agency action is subject to judicial review in civil or criminal 

proceedings for judicial enforcement. 

 

 

5 U.S.C.S. § 704 (2012) Administrative Procedure Act  

Actions Reviewable  

 

Agency action made reviewable by statute and final agency action for which there is 

no other adequate remedy in a court are subject to judicial review. A preliminary, 

procedural, or intermediate agency action or ruling not directly reviewable is 

subject to review on the review of the final agency action. Except as otherwise 

expressly required by statute, agency action otherwise final is final for the purposes 

of this section whether or not there has been presented or determined an 

application for a declaratory order, for any form of reconsideration, or, unless the 

agency otherwise requires by rule and provides that the action meanwhile is 

inoperative, for an appeal to superior agency authority. 

 

 

5 U.S.C.S. § 705 (2012) Administrative Procedure Act  

Relief Pending Review 

 

When an agency finds that justice so requires, it may postpone the effective date of 

action taken by it, pending judicial review. On such conditions as may be required 

and to the extent necessary to prevent irreparable injury, the reviewing court, 

including the court to which a case may be taken on appeal from or on application 

for certiorari or other writ to a reviewing court, may issue all necessary and 

appropriate process to postpone the effective date of an agency action or to preserve 

status or rights pending conclusion of the review proceedings 
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5 U.S.C.S. § 706 (2012) Administrative Procedure Act  

Scope of Review 

To the extent necessary to decisions and when presented, the reviewing court shall 

decide all relevant questions of law, interpret constitutional and statutory 

provisions, and determine the meaning or applicability of the terms of an agency 

action. The reviewing court shall— 

 

(1) Compel agency action unlawfully withheld or unreasonably delayed; and 

(2) Hold unlawful and set aside agency action, findings, and conclusions 

found to be— 

(A)  Arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law; 

(B) Contrary to constitutional right, power, privilege, or immunity; 

(C) In excess of statutory jurisdiction, authority, or limitations, or short 

of statutory right; 

(D) Without observance or procedure required by law; 

(E) Unsupport by substantial evidence in a case subject to sections 556 

557 of this title or otherwise reviewed on the record of an agency 

hearing provided by statue; or 

(F) Unwarranted by the facts to the extent that the facts are subject to 

trial de novo by the reviwing court.  

 

In making the foregoing determinations, the court shall review the whole record or 

those parts of it cited by a party, and due account shall be taken of the rule of 

prejudicial error. 

 

 

32 C.F.R. 651.1 (2013) United States Army Regulation 

Army Supplementation of NEPA  

 

(a)  This part implements the National Environmental Policy Act of 1969 

(NEPA), setting forth the Army's policies and responsibilities for the early 

integration of environmental considerations into planning and decision-

making. 

(b)  This part requires environmental analysis of Army actions affecting human 

health and the environment; providing criteria and guidance on actions 

normally requiring Environmental Assessments (EAs) or Environmental 

Impact Statements (EISs), and listing Army actions that are categorically 

excluded from such requirements, provided specific criteria are met.. 

(c) This part supplements the regulations of the Council on Environmental 

Quality (CEQ) in the Code of Federal Regulations (CFR) (40 CFR parts 1500-

1508) for Army actions, and must be read in conjunction with them. 
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(d) All Army acquisition programs must use this part in conjunction with 

Department of Defense (DOD) 5000.2-R (Mandatory Procedures for Major 

Defense Acquisition Programs and Major Automated Information Systems). 

(e) This part applies to actions of the Active Army and Army Reserve, to 

functions of the Army National Guard (ARNG) involving federal funding, and 

to functions for which the Army is the DOD executive agent. It does not apply 

to Civil Works functions of the US Army Corps of Engineers (USACE) or to 

combat or combat-related activities in a combat or hostile fire zone. 

Operations Other Than War (OOTW) or Stability and Support Operations 

(SASO) are subject to the provisions of this part as specified in Subpart H of 

this part. This part applies to relevant actions within the United States, 

which is defined as all States; the District of Columbia; territories and 

possessions of the United States; and all waters and airspace subject to the 

territorial jurisdiction of the United States. The territories and possessions of 

the United States include the Virgin Islands, American Samoa, Wake Island, 

Midway Island, Guam, Palmyra Island, Johnston Atoll, Navassa Island, and 

Kingman Reef. This regulation also applies to actions in the Commonwealths 

of Puerto Rico and the Northern Marianas, the Republic of the Marshall 

Islands, and the Federated States of Micronesia and Palau (Republic of 

Belau). In addition, this part addresses the responsibility of the Army for the 

assessment and consideration of environmental effects for peacetime SASO 

operations worldwide. Throughout this part, emphasis is placed upon quality 

analysis of environmental effects, not the production of documents. 

Documentation is necessary to present and staff results of the analyses, but 

the objective of NEPA and Army NEPA policy is quality analysis in support 

of the Army decision maker. The term "analysis" also includes any required 

documentation to support the analysis, coordinate NEPA requirements, and 

inform the public and the decision-maker. 

 

 

 

40 C.F.R. § 1508.18 (2011) Council on Environmental Quality Regulation 

Major Federal Action Defined  

 

"Major Federal action" includes actions with effects that may be major and which 

are potentially subject to Federal control and responsibility. Major reinforces but 

does not have a meaning independent of significantly (§ 1508.27). Actions include 

the circumstance where the responsible officials fail to act and that failure to act is 

reviewable by courts or administrative tribunals under the Administrative 

Procedure Act or other applicable law as agency action. 

 

(a) Actions include new and continuing activities, including projects and 

programs entirely or partly financed, assisted, conducted, regulated, or 

approved by federal agencies; new or revised agency rules, regulations, plans, 
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policies, or procedures; and legislative proposals (§§ 1506.8, 1508.17). Actions 

do not include funding assistance solely in the form of general revenue 

sharing funds, distributed under the State and Local Fiscal Assistance Act of 

1972, 31 U.S.C. 1221 et seq., with no Federal agency control over the 

subsequent use of such funds. Actions do not include bringing judicial or 

administrative civil or criminal enforcement actions. 

 

(b) Federal actions tend to fall within one of the following categories:(1)  

Adoption of official policy, such as rules, regulations, and interpretations 

adopted pursuant to the Administrative Procedure Act, 5 U.S.C. 551 et seq.; 

treaties and international conventions or agreements; formal documents 

establishing an agency's policies which will result in or substantially alter 

agency programs. 

(1) Adoption of formal plans, such as official documents prepared or 

approved by federal agencies which guide or prescribe alternative uses 

of Federal resources, upon which future agency actions will be based. 

(2)  Adoption of programs, such as a group of concerted actions to 

implement a specific policy or plan; systematic and connected agency 

decisions allocating agency resources to implement a specific statutory 

program or executive directive. 

(3) Approval of specific projects, such as construction or management 

activities located in a defined geographic area. Projects include actions 

approved by permit or other regulatory decision as well as federal and 

federally assisted activities. 

 

 


